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INT ODUCTION 
This is the s"~oJl(I scrips of t ntativc orafts prepared by the research 

tDd drafting ~l' al'f of thc Pen: I Cock Rrvision Project for submission 
10 the Joint. h'gislatiYe COI1l littee for Revision of the Penal Code. 
,The recommrJl(lntion~ whirlt contains arc tentat.ive and subject to 
lOdificatioll . 'l'hpy llavc not. h'pll nrted upon by the Joint Committee 

' I/I~ their pl1hlicnlioll cloe~ Ilo1 imply eJl(lor~rment or approval of any 
tlltR Illrmhrr1'1. 
, The PlIl'POSp of pl1hliral iot ill tpntalive form at this time is to 
1t(IIWillt. lh (' pllhli (~ :lllcl lh()~e (0)\('('I 'nr c1 in lhe ntlminisLration of crimi­
III justice ,rillt the work of ("imina l law revision in California. The 
.project wns anlhorizrd rIming- the l!l(i~ genera l scssion of the leO'isla­
lure." The .Joint Committee \r IS established nt that time and ch;rged 
lilh tile c1ul'Y of ilia king a COl prehrnsive and thoroughgoing study of 
California's criminal law and eriminal procedure. After a survey of 
imilnr projrct s rlsewhere in the Ull iled States, the Committee re-
1I1IitrrJ ils n'\' isiOJI st",r in lrJf; llncl clirectrcl itto prepare recommenda­
limlR i l\ :I('(~o rcl \\'i tit 1lw COl 111 i tJrc 's general charge to revise and 
:implify th r (, .. imin al law of C lifornia. 

The work of revision is now "'ell under ,,·ay. It has as its objective 
tl;eformulnlion of n coelr or rl' minallaw. a cone of criminal procedure 
tDd a corrrdiolls code. 'l'hr clt· tfts contnined in this report are indica-
6I'e of the grner nl style nnc1 n proach of the revision staff in the sub­
lIanti"e crimillal Inw arra. "r rIc is going forward concurrently on a 
torrectiolls code; the draft r a procedural code will await their 
IOmplction. 

Comment. snggrstion and r1' ticism of the tentative draft proposals 
Ire welcome ann will recriye tl e interestrd attention of the Joint Leg­
klntive Committee ami its stnf Comlllunications should be sent to the 
California Ppmll Coele Rryisio I Project. Sc11001 of Law (Boalt Hall), 
rnil'PI'Rily of Cn lirol'Ilia, HC1'ke ('y , California 94720. 

ARTIIUR H. SHERRY 
Project Director 

)']X I' J. .\:'< .\ TOnY NOTf~: Rome p ..tions of some of the drafts nrc enclosed 
ill hrac1, (' I" . 'Vh~lle\'(' r thi~ i" 'l 'ne the bracketed text is provisionnl and 
subject to further stnff modificn on or it is offered as an alternative pro­
posal. 

Whcrc l'pfl'rcnc{'~ nre mnde to 'roposed sections which hfl\'e not yet been 
drnftcd nll(1 numbered, t' h~ symh Is XX nppenr in plnce of section numbers. 

ChAp. 1797, Stnl s. 1963. 
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DIVISION 3. DISPOSI ION OF OFFENDERS 

Chapter 1. Classifi ation of Offenses; 
Degrees of Felonies. 

Section 200. Offense 

An offense is conduct whi is prohibited by the Con­
stitution, th:is code or any 0 her statute or ordinance of 
this state and which is mad punishable [by death or] 
by imprisonment or by fine. 

Section 201. Crime: Felony, Misdemeanor, 
Petty Misdeme nor 

A crime is an.offense which is punishable [by death or] 
by imprisonment. A crime is felony, a misdemeanor or 
a petty misdemea.nor. 

(a) It is a felony if it is p nishable [by death or] by 
imprisonment for a term in excess of one year, unless 
the crime in a particular cas . is declared by a court to 
be a misdemeanor pursuant Section XX of this code. 

(b) It is a misdemeanor if i is punishable by imprison­
ment for a term in excess of .30] days but not in excess 
of one ye:Jf, or if, in a parti ular case, it is so declared 
by a court pursnant to Secti n XX of this code. 

(c) It is a petty misdeme ,nor if it is punishable by 
imprisonment for a term not n excess of [30] days. 

Section 202. Infraction 
An infraction is an offense 

but not [by death or] by i 
does not constitute a crime a 
Dot give rise to any legal 
based on conviction for a cri 
poses infractions shall be trea 
otherwise specified. 

hich is punishable by fine, 
prisonment. An infraction 
d conviction therefor shall 
isabiIity or disadvantage 
e. For all procedural pur­
d as misdemeanors, unless 

COMM 8Nrr 
SectioJls 200 201, 202 

Thcse t.hree seetjom; bave th 1r coullterparts in Sections 
15,16 aud 17 of the In-esent 1wl Code. They make no 
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significant changes in present law, although they: do lay 
the groundwork for important cl1:mges proposed III other 
sections. . 

The function of these sections is to defille and classIfy 
various kinds of violations of the criminnl In.w. S.ection 
200 uses the term" offense" for the most gelleral kmd of 
unlawful cond \l ct and defill~S H, aR (lOCR the present law, 
in terms of its prohibition by the Constjtn~ioll, th!s cod.e.or 
othcr enacted stntnte or onlinnncc nml ItR pl1llJshablht.y 
by d('ath, imprisolllllcnt 01' fine. 0 f com'sc, this docs llOt 

aff('('t :my In.w ",l1i('ll providcs for othcr conseqlJ('llCCS of 
conviction. It simpl'y mal~es it of the cssen~c of ~1; offc~sc 
that it may be pllll1shed m thc ways d eS(~llhc(l. Jh? clnef 
effect of this sedion, likc tltat of tllc presellt Rcctl?l1. 15, 
is to eliminate common law crimes. Offenses nre dIvIded 
into two kinos, crimes and infl'a~t.ions. Crimes n:'o ~l1rthcr 
classified in Sccii01l 201; ill l'r:wtlOns are (1(':111. wdh III Rc(~· 
tiOll 202. 

'rhe proposal 1.0 el'eatc a el:lss of 1111!awflll eOlH111~t 
known as all infraction, · distinct from. Cl'.lJ1le~ propcr, IS 
new to Cali Eornia law. rrhe cssenti a 1. d ~ st 1J1~~ tJ()1.1 betw.een 
an infraction and a crimc is that an mfracbon 1.S l?nmsh­
able by fine but not by imprisonment, and COllvl cbon ~or 
an infraction may not, nndcr thc express terms of SectIon 
202, give rise to any lega~ di.sadvantagc attendant up?n con­
viction of a crime. (Agmn It should be noted th~t tlns ~efi­
nition does not exclude from the category o~ ~nfractIo.ns 
offenses which are made punishable hy sn eh CIVIl penaltIes 
as forfeitm'e or li cense rcvocation in addition to a ,fine.) 
The case for sHeh a class or offcnse wns well p.nt 11\ the 
commentary to t.1H~ ]\'[o(lr1 PCl1:l.1 Co(le ('l'rntflll.1:r: Draft 
No.2, pp. 8, 9) : "'t'he1'e is, however, 11:('(I.for nytlhlJe ~an~­
tion calculated to secnre enforcement 11\ sltuat.lons wher~ It 
would be impolitic or unjust to condemn the conduct. m­
volved as criminal. In our view, the pro'pe~' way to satIsfy 
that need is to use a category of nOll-er1!Jl1~wl offensc, for 
which the soutclIce anthori7.cd upon conv~(~bon docs not ?~­
ceed a fine . . . rrhis plan, it is ~)e1icvcd.' wI.ll SC l'\"C the lcglb· 
mate needs of ellforcelllent, wlthollt dl lutlllg tll~ concep~ of 
crime or authorizing- tIl e abusive li se of .snlJ( ~bons .of 1m· 
prisOlllllellt. It sllon1<1 mOl'eover, pl'O\. ( ~ oj gl'('at :t~~s l stance 
in dealing with the p{·oblem ?f strict liabilit y, a phe~om. 
onon of such pen'asi ve scope III mOdeI'll regulatory leglsIa-

TENT IVE DRAFT NO. 2 9 

tion. Abrogation of sue liability may be impolitic but 
authorization of a senter ce of imprisonment when the de­
fendallt, hy hypothesis, h:lS aeted without fanIt seems 
wholly indefellsible. Re ucing strict liability offenses to 
the grade of violations nay, therefore, be the right solu­
tion." It sholild al so he ]otc(l that the category of an in­
fraction pl'ovid(\Fl a llsdtll nn(l nppropriatc classHication 
for 1,11(' Ill:t f:S or JlJiJlo1' tr,lilie offcllSCS which at present nrc 
trcatcd as crilllcs. See tTl li cial Council of Cnlifornia, Hcc­
ommcmlntioll nnd Study 01\ A System for Clnssifying Mi-
1101' 'rJ':lm( ~ Violntiolls as NOllcriminnl 'rraffic Infractiolls, 
rrentativc Drnft, May HH G. 

'rl!(' last Rcntellcc ofS ~ct. iOll 202 Oll lllfraetiollS is made 
necessltry by tllc f.wt tlH t thc 1'1'o\"isio11S of thc CaljforlJia 
law dealing with proce( lIml llJatters (specifically those 
d(\nling " 'ith llow('rs of a1']'(\s1;, p1'8tri:11 awl hinl pl'oee­
UIlI'(~S ) <ll'(~ gearcd to f( lclllics n1\(l mis(lcmCaTlOrs. Until 
f\()JlH~ s I'e('i a I procell lira 1 provisiOllS arc made for infrac­
tions thc clTect of this sel tellce is to make the misdemeanor 
provisiollFl applicablc to i lfractions. 

Cl'illl(\s <Ire ddhH'(l ill • ceLloll 201 ns offellses plllliFlhalJIc 
IJY <l eath (11' il11prisomne it :mc1 are dividpcl iut.o felonies, 
misdemeanors and pett misdemeanors. The petty mis­
dem('nllor is lICW in CaH ornia law. Its inclusioll retlects a 
jndgllleJlt that some bas s for diffcn'lltiation is reqllired 
of the gl'cnt range of cril lillal condnct, varying from triv­
ial offc])sf's to }'(' la ti vely f'! ~ rious ol1es, llOW indiscrimillately 
gronpccl as 1llisdclllCaIlOr . Petty lIlistl(,lTIeanors arc tenta­
tively (lpfille(1 as crimcs p mishnble by not morc th:m thirty 
days of illlpriso1l111ent. H un1 jndgllJPllt on this mllst myait 
fOl'Il11liatiOll of the provL '011S goverJlillg mi sdcIIICnllOl' S(\l1-

tences gellcrally. 'rhe rerr ainde!' of Section 201 is substan­
tially silllilnr to present I w, ·with th e exception that dnra­
tion of imprisonment (i 1 excess of a year) rather than 
place of imprisonment ( tate priso1l) is employed to dis­
tinguish a felony from a isdemeanor following the prac­
tice ill the great majorit} of states. Duration of imprison­
ment was thonght a 11101' appropriate crHerion than place 
as an inclication of the re ative seriousness of crime. More­
over, th(']'e is reason to m ticipate devc]opmC'uts which will 
alter exist. ing respollsibi 'Ues for incar ceration facilities, 
with the state, for exa lc, assuming responsibility for 
what are now local facil' ies. These changes could be im-
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p1emr.lltrd wit.h lcast di::;bll'bance of th e code's ~tJ'l~dl1fe if 
(luratioll of imprisonment were ll scd as the cntrl'lOlI. 

Pnl'agraplls (a) and (b) of Sr.ctiOl~ 201 also jll:<n'iuc for 
t he rH!"es jn YI']lich, pursuant to a deslgnat('cl ::;Cd l(111 yet to 
be tlr:rfted, thc cOllrt is authorizcd, IllIl Ch ns it i::; undcr 
prescnt law, to downgrade ~ felon! to ?- mis(l r. !llcan,o)', 
,V\t('rn jt does so the natnrc of: t11 e ( ~ l'lll)(' '\"Ill hn that, wInch 
it d('signates. 

Usc of the el'itcl'ioll of pUllis]w.bility ill excess of a yenr 
should Sl'rve i o rcsolve some of th e problems jll cl<lssifyilJ~ 
Cl'iIlH';':; ddill!'(l j1t statlltcs other thall tlli s ('od e whidl nrc 
sometimes mllbig llollsly treated, Hcgal'(ll l's~ of how t!lC 
statllte d enominates the crime, whether as a Jr.]()]).)! 01' llllS­

dem eanor (or infraction) its clas,sHicatioll wj It bc de~el'­
miued by the punishment authoflzed, " The]'c lIn pllDlS)l­
llH'IIL is ('spli('ii.ly aIlUlori7.e(l, ns WllC1'e i,Jll', shl1,III(' stnJ(:~ 
ClIlI\' 111;11, tIlP dl ' lill('d 1 ~ ()lldlll't; ~h:t11 It(' ('1'1111111:11, 01' Lh:d II 
~ 1t:1' 1\ 1)(' :t I'cl (lJl)' 01' a Jlli ::;(\ellH':tIlOI', s llh ~I'qllf'llt. ~(' ( ' I i(lll ~ (lr 
this code, by si)eeifying tllc dl~l'atioll ul' PII!I! :s lta,l)iJity ill 
th ese cases, 'will detel'l lljne th e ISSlI e of ehssdwaLton, 

Section 203. Degrees of Felonies 
(1) For the purpose of sentence, felonies are classi· 

fied as: 
(a) felonies of the first degree; 
(b) felonies of the second degree; 
( c) felonies of the third degree. 

(2) The degree of any felony.defined in this code which 
is unspccifted shall be of the thIrd degr~e: 

(3) NotwHhstall<lillg any other prOVIsIon o~ law, any 
crime desi8:nated as a felony or made pUnIshable by 
imprisonment for a term in exc~ss of one year by t~e 
Constitution or any Btatute of thIS state other than ~hlS 
code is a felony of the third degree and shall be pUnIsh· 
able as such, 

COMMENT 

Scction 203, D egr ees of Felollies 

Thi.s section, w]lic11 is pattcrncd aftf:r the propo~al of ~he 
Model P(,lJ:ll Corle, is flircdc<l at .cmllllg t11e pl'()l~re]'~tlOn 
of distinct rmnislnnents for c~ch felony.by snbst.Jtutmg a 
sclteme ullder wlticlt all fclomes for pnmshment purposes 
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n~'e consolidated into a ]j d number of categories. New 
'Y ork bas r eccntly done th same, 

In.reviewing' thc Pelwl (ode and uthl'l' statlltes of Cali­
forma .'''c 11:IYC f01111d a Sll1' )rising variety of punishments 
lIuthol'l7.cd ~()l' fe lol1ies, rrhi . hn::; hccn the product of piece­
m~al atteJ1tlOll to the prohl 111 of punishment as particular 
C1'lme~ (~ Il!,Il0. l,1lIrl~'T' ,I~p:is~n iy0. sC1'11t.iny, 'I'here [Ire Pl'CS­
ent.ly lll,cll l'ct ll\ U:tJJ IOI'lll1t '(' \'Cll diffcrcllt minimum terms 
of nnpnsOJIlIH'ut am1 clevel maximum terms of imprison­
II1cn~. r.I.'h c Ynl'ions mi1]in~a [Illd ma~ima combine into ap­
proxl1~~tel.v forty-fivc d1ff ],(,llt PI'ISOll t~rms for f elony 
first ofielltlCl's. As ha s bcel frequently pointed out sinc'e 
tbe Model P(,lInl Code tnr led its attcntion to this kind 
0,£ proble,m (and m?st, rcc(' ltly by the Heport of the Na­
h,oll!ll ~rImc CommIssIon), .0 largc a number of statutory 
(hstmci:lOlIs mnong' feJollY ( ff('n sC'1'; is p:rentlv ill cxcess of 
Ihose \\'ll!dl a Iq,~isl:thl1'p ~oll<ll':d, iolla lly d I'aw on tllc basis 
or Sill'll 1:\(~f ,(lI'R as the 11:11'1\1 ' \lllIeRS of thc eOJl(lllct nnd the 
cOllse(llll'llt JInportnncc of d 'tening it, the future danger­
ousness 0,£ 111 e defcndant, m f1 the expect.ed public demand 
f?r ~an~tl01J ?, So J::l'ge a llllJ dJe]' of legislative pnnislnnellt 
dlstmcbollS ]s pal'b cnlarly J ointless in California which in 
any evept vcsts tl!C ,major ( ecisiolls as to parole and dis­
charge 111 an a,dnlln.lst~'ative llg?llCY, the Adult Authority, 
under the, 9ahfol'llla ll~deh rmmate selltencing law. 

An adchtlOllal defect 111 t) . present system is that it has 
produced, nllmerons provisi . 11S " 'hich seem to have been 
pass~d "-Jth011t any rcferell e, to the sentencing provisions 
apphc:l hl c to otlte1: offCl.lse::;, nth the l'eslllt t,hut thc pnnish­
IIiClIt ,~(H' nlallf ~~rJ.mes IS gl'( Rsly out of Pl'o}>ol'tion to that 
rOl'off(,1ISf'8 of sllIlIlar gravH\r. 'ro eit:c ';1ISt:1 few examples 
the eO(,le 1'1:ovidcs a lll:1,xhm III SCJltPlIC'C of life impl'ison~ 
ment for sodomy (S(>ctwn 86, 671), whi1e the maximum 
~ntencc 1'01.' oral sex ,Pel'ver. ion hetwcell cOllsenting adults 
IS fifteen years (Seetwn 288 ). The maximllm sentence for 
atternptcl~ l?IIll'del', g,enerally . s twenty years (Section 664), 
yct:~ speclf~c p,'ovlslOn for a 1 attempt to ml1rder by poison 
em:ICs ? 1I11~lmll1n term of t n years and a maximum term 
of hfe Im})J'lsonment (Seeti n8 216, 671). Tbe maximum 
5enten ce for all assa~llt wit} jlltent to commit murder is 
foul'tc r. 1I )'(':\1'8 (SrettOn 217 ,while an assault witb intent 
to comrm,t r:lpe, r~hbcry, gr nd larceny, sodomy or may­
hem carncs [I maXInlllm sen nce of twenty years. A legis-




